Unif. L. Rev. 2012 insolvencies. To address these concerns, States from around the world have negotiated and adopted two international Conventions relating to intermediated securities.
The first of these Conventions was developed under the auspices of the Hague Conference on Private International Law (hereinafter: Hague Conference) and is entitled the Hague Convention of 5 July 2006 on the Law Applicable to Certain Rights in Respect of Securities Held with an Intermediary (hereinafter: Hague Securities Convention, or HSC). The Hague Securities Convention is a pure conflict of laws Convention. As such, it applies in cross-border situations and establishes "road signs" that point to the State whose law governs the issue at stake (in other words, the HSC does not set out substantive rules relating to intermediated securities). The second Convention was developed under the auspices of the International Institute for the Unification of Private Law (hereinafter: UNIDROIT). It is entitled the UNIDROIT Convention on Substantive Rules for Intermediated Securities (hereinafter: Geneva Securities Convention, or GSC) and was adopted in Geneva on 9 October 2009. The Geneva Securities Convention harmonises a set of important substantive law issues (in other words, it does not set out conflict of laws rules relating to intermediated securities).
Thus, while both Conventions deal with the same general subject matter -intermediated securities -they serve a different purpose and answer two distinct questions: while the Hague Securities Convention answers the basic question as to which law applies to a series of practically important questions relating to the holding, transfer and collateralisation of intermediated securities in a cross-border context, the Geneva Securities Convention sets out the actual content of the law governing the issues at stake. The two Conventions thus neither duplicate nor compete with each other. Quite to the contrary, the two Conventions are complementary to each other and both should be carefully assessed by relevant State officials and market participants. Both instruments were negotiated by experts from around the world representing all major legal systems as well as financial markets in both developed and developing States. These experts included not only government officials and academics, but also leading practitioners and representatives of the securities industry, central banks and financial market regulators. Importantly, both Conventions were adopted by full consensus. Both instruments therefore set out the most authoritative, internationally agreed solutions to often highly technical and complex issues.
This article gives an overview of the key features of the HSC and the GSC. It is intended for those who wish to become acquainted with these two related applicable to all the issues falling within the scope of the HSC. Most importantly, the rule is not based on an attempt to "locate" a securities account, the office at which a securities account is maintained, an intermediary, the issuer, or the underlying securities. 6 Rather, the HSC's primary rule is based on the relationship between an account holder and its intermediary: it gives effect to the express agreement by the parties to an account agreement on the law governing all the issues falling within the scope of the HSC. This choice may be expressed in either of two ways: if the parties expressly agree on a law governing their account agreement (general governing law clause), that law also governs all the issues falling within the scope of the HSC (on the HSC's scope of application, see the following paragraphs in this Section); if, however, the account holder and its relevant intermediary expressly agree that the law of a particular State will govern all the issues falling within the scope of the HSC, that law governs all these issues (whether or not there is also a separate choice of law to govern the account agreement generally). In either case, the law chosen by the parties to the account agreement applies only if the relevant intermediary has, at the time of the agreement on governing law, an office ("Qualifying Office") in the State whose law is selected which, alone or with another office or third party (which does not have to be in the selected State), serves certain functions relating to the maintenance of securities accounts (though not necessarily the particular account in question), or is identified, by any specific means, as maintaining securities accounts in that State (though not necessarily the particular account in question). If the applicable law is not determined under Article 4 HSC, Article 5 HSC sets out a series of fall-back provisions that ultimately result in the application of the law of the jurisdiction in which the intermediary is incorporated or otherwise organised, or where it has its place of business.
The law determined under the HSC applies to all the issues enumerated in the exhaustive but very broad and intentionally very generally worded list in Article 2(1) HSC. This list includes all issues that are of practical importance 6 After comprehensive and inclusive discussions, fact-finding and widespread consultation, it became obvious to all experts involved that, given the realities of the operations of intermediaries in today's globalised marketplace and current technology, there exists no criterion -acceptable on a global basis and applicable to all intermediaries and all securities held through intermediaries -on the basis of which the location of a securities account or the office at which an intermediary maintains the account can objectively and realistically be determined with the required degree of certainty.
in relation to the holding, transfer and collateralisation of intermediated securities. Most significant among these issues are the legal nature and effects against the intermediary and third parties of rights resulting from a credit of securities to a securities account (Article 2(1)(a) HSC), and the legal nature and effects against the intermediary and third parties of a disposition 7 of intermediated securities (Article 2(1)(b) HSC). The approaches to intermediated securities vary among legal systems. In some systems, the account holder's rights resulting from a credit of securities to a securities account are characterised as a form of property right. In other systems, the account holder's rights are characterised as a form of purely personal (contractual) right against the intermediary to the delivery or transfer of a given type and number of securities. In yet other systems, the account holder's rights are characterised or denominated as the interest of a beneficiary under a trust, a fiduciary interest, a Gutschrift in Wertpapierrechnung, co-property rights in a fungible, notional or book-entry pool of securities, security entitlements or some other bundle of property, contractual or other rights. 8 These differences, however, do not matter under the HSC, which caters to the needs of all these approaches and applies to intermediated securities regardless of how the relevant substantive law classifies the nature of the right resulting from the credit of the securities to the securities account and independently of whether this right is against the investor's intermediary, any other intermediary or the issuer. For the sake of clarity and to avoid any doubt, Article 2(2) HSC explicitly confirms the Convention's applicability even in situations where, under the Convention law, the rights resulting from the credit of securities to a securities account are determined to be contractual in nature. 9 7
As defined in Art. 1(1)(h) HSC, the term "disposition" covers any transfer of title, whether outright or by way of security, and any other form of security interest. "Disposition" includes sale and repurchase (repo), purchase and resale (reverse repo), transfers under sell/buyback or buy/sell-back arrangements and stock loans. 8 For a more complete discussion of the various substantive law models, see the Explanatory Report on the HSC, paras. Int-22 and Int-23, 2-11 et seq. (with further references). See also paras. Int-28 and 1-15 of the Official Commentary on the GSC and the text in Section III below. 9 Unfortunately, the English and French texts of Art. 2(2) HSC do not match. While the English text correctly refers to both a "disposition of" and "an interest in" securities (and thus covers both dynamic and static situations), the French text only refers to a disposition (of either securities or an interest in securities). The history and purpose of Art. 2(2) HSC clearly reveal that the English version is correct and that the French text must be read accordingly. This result is expressly confirmed by the Explanatory Report, para. 2-31.
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Other important issues listed in Article 2(1) HSC, and thus governed by the Convention law determined under Article 4 (or Article 5) HSC, include perfection requirements of a disposition and whether an interest extinguishes or has priority over another person's interest. Furthermore, the Convention law also governs whether an intermediary has any duties to a person other than the account holder who asserts, in competition with the account holder or another person, an interest in securities held with that intermediary (Article 2(1)(e) HSC). This includes, for example, whether the intermediary is protected if it honours an instruction from one claimant even if it is later found that another claimant has priority. It also includes the important question whether so-called upper-tier attachments are permissible (i.e., an effort to reach an account holder's interest in securities by levying an attachment against an intermediary at a level above that of the account holder's intermediary).
The HSC also deals with a number of other important considerations. Article 7 HSC sets out the protection of rights in case of an amendment to an account agreement if the consequence of the amendment is that the Convention law changes from the law of one State as determined under either Article 4(1) or Article 5 HSC, to the law of a different State as determined under Article 4(1). Article 8 HSC fixes the boundary between the Convention law (lex causae) and the applicable insolvency law (lex concursus) in the context of an insolvency proceeding. It provides that pre-insolvency rights, which are effective and perfected under the Convention law, are to be respected as such in an insolvency proceeding (Article 8(1) HSC). However, these rights are not thereby exempted from general insolvency rules relating, for example, to the ranking of claims, the avoidance of unfair preferences and transactions in fraud of creditors, or the enforcement of rights (Article 8(2) HSC). Article 11 HSC carefully restricts the grounds for judicial refusal to apply the Convention law based on grounds of public policy. Article 12 HSC sets forth several important interpretive and substantive provisions relating to the application of the Convention with regard to multi-unit States (i.e., States within which two or more territorial units of that State, or both the State and one or more of its territorial units, have their own rules of law in respect of any of the Article 2(1) issues). Finally, Articles 15 and 16 HSC contain some transition provisions.
It is important to note that the HSC has no impact on regulatory schemes relating to the issue or trading of securities, regulatory requirements placed on intermediaries or enforcement actions taken by regulators. Thus, supervisory authorities are, in the exercise of their authority, free to prohibit intermediaries from choosing any governing law ("no choice at all"), or choosing a particular governing law ("cannot be X, Y or Z"), or choosing a governing law other than the law specified by the authority ("must be X").
The HSC was signed by the United States of America and Switzerland on 5 July 2006. 10 The first States to ratify the HSC were Switzerland and Mauritius (both in 2009).
III. -GENEVA SECURITIES CONVENTION
The Geneva Securities Convention harmonises a number of important substantive law issues relating to intermediated securities. 11 Key advantages of the GSC are that it:
provides an international legal benchmark for the holding, transfer and collateralisation of intermediated securities; gives guidance on how to structure a domestic legal framework; facilitates the compatibility of legal systems; makes cross-border transactions easier and less expensive; and limits legal, operational and therewith systemic risk.
The GSC is divided into seven chapters. Chapter I (Articles 1-8) contains definitions and relates to the GSC's sphere of application and principles of interpretation. Chapter II (Articles 9-10) deals with the rights of the account holder and the related obligations of the account holder's intermediary. 11 For an overview of the GSC which was published before its Official Commentary, see 12 The first of these documents contains information for Contracting States on the declarations that can be made under the GSC. The second document contains a comprehensive overview of issues that are not regulated in the GSC. While the GSC harmonises a number of key substantive law issues, it also refers a considerable number of issues to sources of law outside the Convention, including to the so-called "non-Convention law". The second document could well be the basis for further harmonisation efforts in the form of a legislative guide with principles and rules capable of enhancing trading in securities in emerging markets. 13 The drafters of the GSC took a functional approach. This means that the legal terminology used in the GSC is not derived from specific jurisdictions but is neutral, so as to be capable of being applied in different types of legal systems, including civil law, common law and mixed legal systems.
Like the HSC (see Section II above), the GSC was drafted with different types of holding systems in mind. The GSC can be applied to systems in which an account holder's claim is contractual or is based on, for example, a (co-)ownership or a trust concept, on a sui generis notion such as an account holder's "entitlement" to securities, or any other notion. Likewise, the GSC can operate in the context of both "transparent" and "non-transparent" systems. In a transparent system, one or more entities in the holding chain share the carrying out of functions relating to the maintenance of a securities account with the account holder's relevant intermediary. In a non-transparent system, the relevant intermediary carries out all such functions itself. Article 7 GSC ensures that both types of system can profit from the legal solutions offered by the Convention. The three key participants in the intermediated holding system are the account holder, the intermediary (or rather, the chain of intermediaries) and the issuer. The GSC pays most attention to the rights and obligations of the account holder and the intermediary and leaves the position of the issuer largely untouched. Article 9 GSC sets out the rights of the account holder, including income and voting rights, and the account holder's right to transfer its securities or encumber them with a limited right. Article 10 GSC lists the principal obligations of an intermediary towards its account holders and in relation to its role in maintaining the integrity of the intermediated holding system.
Articles 11, 12 and 13 GSC cover different methods for the acquisition and disposition of intermediated securities. Article 11 GSC recognises the debit and credit method, while Article 12 GSC allows Contracting States also to recognise automatic perfection of interests granted by an account holder to its relevant intermediary, designating entries and control agreements. It is possible by each of these four methods to effect a full transfer of title of, and establish a limited interest in intermediated securities. Article 13 GSC allows Contracting States also to envisage other, non-Convention methods for the acquisition and disposition of intermediated securities.
Article 14 GSC determines that rights and interests that have become effective against third parties under Articles 11 or 12 GSC are generally effective in insolvency proceedings. This rule applies against the insolvency administrator and creditors. The rule does not, however, affect the application of any substantive or procedural rule of law applicable by virtue of an insolvency proceeding, such as any rule relating to (a) the ranking of categories of claims; (b) the avoidance of a transaction as a preference or a transfer in fraud of creditors; or (c) the enforcement of rights to property that is under the control or supervision of the insolvency administrator. It is worth noting that Article 21 GSC provides a special rule of protection of rights and interests that have become effective against third parties in the "vertical" situation of the insolvency of an account holder's relevant intermediary.
Article 18 GSC offers protection to an innocent acquirer of intermediated securities or an interest therein, while Articles 19 and 20 GSC set out priority rules that apply in case of competing interests in the same intermediated securities.
A number of provisions of the GSC protect the integrity of the intermediated holding system. One of these is Article 22 GSC which prohibits upper-tier attachment. Essentially, this means that an account holder's creditor can only attach that account holder's intermediated securities at the level of the account holder or its relevant intermediary, but not at higher levels in the holding chain. Other core rules related to the integrity of the holding system are the intermediary's obligation to hold or have available sufficient securities to cover credits to its account holders' securities accounts (Article 24 GSC), and its obligation to allocate securities to account holders' rights (Article 25 GSC).
Some additional insolvency rules are set out in Article 26 GSC, which deals with loss sharing in case of the insolvency of the intermediary, and Article 27 GSC, which sets out rules regarding the finality of (instructions to make) book entries in case of the insolvency of a system operator or a participant in that system.
Article 28 GSC contains the minimum rule that an intermediary may not exclude liability for its gross negligence or wilful misconduct. The nonConvention law (and specified other sources of law outside the GSC) may impose liability on an intermediary also in other cases.
The collateral chapter of the GSC gives rules for important financial products such as repurchase, securities lending and derivatives agreements. In cases where the parties provide collateral by way of the title transfer technique, Article 32 GSC prevents "re-characterisation" of such a title transfer as a securities interest by determining that a title transfer agreement can take effect in accordance with its terms. Where the parties apply the security interest technique, Article 34 GSC allows the parties to agree upon a "right of use", which means that a collateral taker has an unlimited right of disposal, comparable to that of the owner, in relation to the securities provided as collateral. By exercising such a right of use, the collateral taker incurs a contractual obligation to deliver replacement collateral to the collateral provider. The collateral chapter also contains detailed rules on enforcement (Articles 33 and 35 GSC), and on top-up collateral and substitution of collateral (Article 36 GSC). Note that this chapter of the GSC is optional: a Contracting State can opt out of the entire chapter or may limit its scope of application (see Article 38 GSC).
As a principle, the GSC does not limit or otherwise affect the powers of Contracting States to regulate, supervise or oversee the holding and disposition of intermediated securities. However, such regulation, supervision or oversight should not contravene the provisions of the GSC. 14 The GSC was signed by Bangladesh during the closing ceremony of the diplomatic Conference that adopted the GSC in 2009. The recent publication of the Official Commentary on the GSC in May 2012 is expected to facilitate further signatures and ratification, acceptance, approval or accession by States.
IV. -CONCLUDING REMARKS
The Hague and Geneva Securities Conventions provide internationally agreed rules for intermediated securities, which securities play a pivotal role in the financial markets. The HSC sets out conflict of laws rules and the GSC provides substantive law rules in relation to a number of key issues relating to the holding, transfer and collateralisation of such securities. While the two Conventions serve different purposes, they are complementary and perfectly compatible: a State may thus decide to become a Party to either or both Conventions, and if a State decides to join both Conventions, it may do so simultaneously or consecutively.
The HSC and GSC were agreed between States representing a multitude of different legal systems and traditions. The financial industry, central banks and regulators played a crucial role in the negotiations that led to the adopted texts. With respect to the HSC, the G30 issued the following, important statement:
"Financial supervisors and legislators should ensure that [the HSC] is signed and ratified by their respective nations as soon as is reasonably possible. [The HSC] will ensure that there will be a clear and certain answer to the question in an international setting as to which law governs in determining whether a collateral taker has received a perfected interest in pledged securities." 15 Importantly, there is also a close relationship between the ex ante legal certainty that the HSC and GSC are designed to achieve and the risk (2006), (pp.) x and 13 (both available at <www.group30.org>). At the time, the GSC was still being negotiated. The G30 also supported the work in the field of substantive law.
management standards set out in the revised capital adequacy framework commonly known as the Basel Capital Accords (including Basel III). 16 Likewise, the topics covered by the HSC and the GSC tie in neatly with calls for sound and internationally convergent rules in recommendations relating to cross-border banking resolution of the Basel Committee's Cross-border Bank Resolution Group 17 and the Financial Stability Board. 18 The adoption of the benchmarks set out in the Hague and Geneva Securities Conventions will lead to sound domestic and internationally compatible rules for intermediated securities, which will enhance liquidity and the stability of the financial system, both in a domestic context and worldwide.
16 E.g., the quality of collateral -and thus ultimately the capital ratio -also depends on the legal certainty (provided by the HSC) as to the law governing that collateral, including any perfection requirements, as well as the robustness of the substantive law governing the collateral (as provided by the GSC). Legal certainty and robustness enhance the quality of collateral and its enforceability, and thus ultimately lower the capital ratio. 
